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SCHOOL INTEGRATION: en YEAR 


HE 1958-59 SCHOOL YEAR, fifth since racial segre- 

gation in public schools was declared unconstitutional 
by the United States Supreme Court, opens in the wake 
of events which foreshadow new clashes between state and 
federal authority in southern states. Following a Jong 
stretch of preliminary legal maneuvering, the hard core of 
Virginia’s comprehensive “massive resistance”. program 
probably is finally to be tested in actual operation. Re- 
newal of last year’s conflict at Little Rock, Ark., hangs on 
action of the Supreme Court and of the state legislature 
both called into special session to take up the touchy situa- 
tion revolving around mixing of the races at that city’s Cen- 
tral High School. Meanwhile, continued hardening of oppo- 
sition in the South to school integration is plainly evident. 


Three Virginia localities (Arlington, Charlottesville, and 
Norfolk) are under federal court orders to. begin desegre- 
gation ot pbc elementary and secondary schools in Sep- 
tember.' 7A basic provision of Virginia’s resistance code 
requires the closing of any public school in which both 
white 4nd colored children have been enrolled. 


THREATENED RENEWAL OF LITTLE ROCK CONFLICT 

The Eighth Circuit Court of Appeals set aside on Aug. 
18 a district court order which would have allowed the 
Little Rock school board to suspend integration at Central 
High School until January 1961...The lower court’s order 
had been issued June 21 in response to a plea by the school 
board for a cooling-off period. 


The majority opinion of the appellate court said the issue 
boiled down to whether public resistance, including last 
year’s mob violence, gave sufficient reason “to nullify an 
order of the federal court directing the [school] board to 
proceed with its integration plan.” The court had divided 
six to one. In a passage which has since been widely 


‘Schools open on Sept. 3 in Charlgttesville, on Sept. 4 in Arlington County, and on 
Sept. 8 in Norfolk. 
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quoted, Judge Martin C. Matthes wrote for the majority: 


An affirmation of “temporary delay” in Litth: Rock would amount 


to an open invitation to elements in other districts to overtly act 
out publié opposition through violent and unlawful means... . We 
say the time has not yet come in these United States when an 
order of a federal court must be whittled away, watered down, or 
hamefully withdrawn in the face of violent and unlawful acts 
of individual citizens in opposition thereto, 


However, on Aug. 21 the appellate court stayed execu- 
tion of its decision in order to give the Litthe Rock school 
board opportunity to appeal to the Supreme Court. Four 
days later, Chief Justice Warren summoned his colleagues 
from summer recess to mect in special term on Aug. 28. 
In the meantime, the Little Rock school board put off the 
opening of Central High School from Sept. 2 to Sept. 8, 
and Gov. Orval I. Faubus e¢alled the legislature to convene 
Aug. 26 to enact new school laws. 


The proposed legislation would authorize the governor 
to close an integrated school; allow students of closed 
schools to transfer to other public or private schools; and 
provide for financing of the education of transferred stu- 
dents. Unique provisions of the. proposed laws would 
permit reopening of a closed school on an integrated basis 
if voters of the district so decided by referendum; and 
would authorize seyreygated classes in integrated schools not 
closed by the governor. 


If current legal moyes do not end in suspension of inte- 
gration at Little Rock for the time being, the stage is set 
for almost certain re-enactment of last year’s dramatic 
events in the capital of Arkansas. Both President Eisen- 
hower and. Gov. Orval FE. Faubus made it plain, Aug. 
20, that they stood by the positions taken at that time. The 
President observed at his news conference that his feelings 
on the question were “exactly as they were a year ago,” and 
he repeated what he had said then: “The very basis of our 
individual rights and freedom rests upon the certainty that 
the President and the Executive Branch of government will 
support and insure the carrying out of the decisions of the 
federal courts.”” Eisenhower added that “If an individual, 
a community, or a state is going successfully and contin- 
uously to defy the courts, then there is anarchy.” Faubus 
commented that if the President meant that it was the 
governor's duty “to use the military to enforce integration 
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then I must say that my position of last fall is un- 
changed.” 


Faubus called out the Arkansas National Guard a year 
ago, not to maintain order by preventing interference with 
execution of a court-approved integration plan, but to main- 
tain order by preventing admission to Central High School 
of Negro children enrolled under the plan. When the gov- 
ernor was forced by federal injunction to withdraw the 
National Guard, and rioting followed, President Eisen- 
hower sent in federal troops and the colored students at- 
tended classes under their protection.” 


The Departinent of Justice was reported to be hoping 
to avoid sending federal troops to the Arkansas capital 
this year. The hope was based on plans to. seek court in- 
junctions to restrain individuals using or threatening vio- 
lence against Negro pupils at Central High. There is 
question, however, whether injunctions will prove to be 
an effective weapon against the threats of mob violence 
expected if integration is not suspended, and the seven 
Negro pupils who attended the school throughout last 
year are ordered readmitted this year. The great strength 
of segregationist sentiment in Arkansas was amply demon- 
strated on July 29, when Gov. Faubus won renomination 
for a third term by an overwhelming primary election 
majority. 


RARITY OF INTEGRATION SoutH OF BoRDER STATES 


About one-fourth of ‘the bi-racial school districts in the 
17 southern and border states and the District of Columbia 
have completed, or at least begun, integration. Most of the 
complying school boards acted. without district. court 
prompting; the remainder complied after district courts 
fixed deadlines for commencement of integration. .In the 
jatter cases, suits alleging deprivation of rights had been 
brought, usually by Negro children or their. parents with 
assistance from the National Association for the Advance- 
ment of Colored People. 


Southern School News has reported that 777 of 2,889 bi- 


* Although the last of a thousand federal troops were withdrawn late in Novem- 


ber, hundreds of federalized National Guardamen were kept on duty 
until the school term ended May 28, 1958. 

*Faubua received about 70 per cent of a record primary vote over two opponents 
who favored segregation but criticized the governor's use of National Guardamen to 
prevent integration at Central High. Faubus carried all of the state's 
with around 57-per cent of the total vote in Pulaski County (Little Rock) 
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racial school districts have abandoned segregation. The 
present total of newly integrated school districts represents 
a rise from 537 at the opening of school in 1955 to 723 in 
1956 and to 740 in 1957. The number of formerly segre- 
gated districts that have become integrated did not increase 
substantially this year or last year. Districts that began 
to integrate for the first’ time last year included five in 
Arkansas, three in North Carolina, and one in Tennessee, 
but this year the additional integrated districts were all in 
states that have shown only spotty resistance to integration. 
Texas has integrated more than 100 school districts, but 
the state has 841 bi-racial districts. 


Until now, the pattern of segregation has stayed intact 
in all public schools of seven states—Alabama, Florida, 
Georgia, Louisiana, Mississippi, South Carolina, Virginia. 
No court decrees ordering integration have been issued in 
Alabama, Florida, Georgia, or Mississippi. Federal courts 
have specifically invalidated public school segregation in 
Orleans Parish, Louisiana, and in Clarendon County, South 
Carolina, but have not set dates for integration to begin. 
Compliance with the Supreme Court decision has been or- 
dered but is being resisted in Virginia. 


Organizations and individuals. bent on putting into effect 
the principle that “separate educational facilities are in- 
herently unequal” have achieved no major breakthroughs 
in recent months to hasten desegregation in areas where 
resistance has been strongest. For this reason, among 
others, only 21 laws aimed to prevent or delay school in- 
tegration have been added to southern statute books in 
1958 to date,‘ compared to 50 last year and 84 in 1956. 


STATE STATUTES TO POSTPONE SCHOOL’ INTEGRATION 


The 196 measures to curb school integration that have 
been enacted since 1954 in 11 southern states® have given 
each a fluid, reinforced retardation plan including some or 
all of the following elements: Pupil placement; shutdown 
of public schools; grants for private education; sale or lease 
of school facilities; use of public funds for segregated 
schools only; repeal or modification of compulsory attend- 
ance requirements; delegation of extraordinary powers to 
the governor. So-called interposition resolutions, protest- 





*Seven of the 21 laws were adopted by the General Assembly of Virginia. Addi- 
tional statutes will be enacted at the current special session of the Arkansas legislature: 


® Alabama, Arkansas, Florida, Georgia, Louisiana, Mississippi, North Carolina, 
South Carolina, Tennessee, Texas, Virginia. 
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ing the Supreme Court decision or calling it “null, void, and 
of no effect,”” remain intact in all 11 states.*- Most-southern 
states also have taken legislative steps or initiated court 
action against groups and persons who seek to “disrupt 
racial harmony” or to stir up litigation. The N.A.A.C.P. 
has been the chief target of this offensive; it was involved 
at the end of 1957 in 25 cases in which its right to function 
was contested.’ 


Several of the anti-integration measures enacted by 
southern legislatures this year represent attempts to fix up 
defenses impaired by adverse court rulings. The pupil 
placement acts of Virginia and Louisiana, each of which 
had been declared “unconstitutional on its face’ in lower 
court decisions denied review by the Supreme Court, were 
revised in efforts to meet court objections. On the other 
hand, the South Carolina School Committee, an_ official 
group set up to chart possible courses of action in connec- 
tion with school segregation, told that state’s governor and 
legislature on Feb. 28, 1958, that there was “‘no need for 
additional legislation at this time.” The committee ex- 
pressed the view that judges, lawyers, writers and publi- 


cations previously hostile to ‘the folkways and living pat- 
terns of the South” were beginning to recognize and deplore 
“the damaging effects of forced integration on educational 
standards.” 


CASES OF DISTRICT CoURT LENIENCY ON ENFORCEMENT 


Persons who defend school segregation have been en- 
couraged by the understanding attitude of some federal 
district judges toward southern racial problems. Judge 
Harry J. Lemley’s decision, June 21, to grant the Little 
Rock school board’s request for suspension of integration 
until mid-term 1961, because of enforcement difficulties and 
“in the interest of both Negro-and white students,” won 
praise from most white southern leaders, including many 
considered moderate on the race issue. Gov. Luther A. 
Hodges of North Carolina called the ruling “very wonder- 
ful indeed.” John S. Battle, former governor of Virginia 
and now vice chairman of the federal Civil Rights Com- 


*See “Enforcement of School Integration,” E.R.R., 1956 Vol. Il, pp. 723-724. 


7 The Supreme Court held, June 30, that Alabama could not constitutionally compel 
the N.A.A.C.P. to disclose its members’ names in a state court proceeding. The 
decision set aside a $100,000 fine imposed on the organization for contempt of an 
Alabama court's disclosure order, although other legal barriers still prevent it from 
operating in that state. Last January a three-judge federal district court in Rich- 
mond held unconstitutional Virginia statutes designed to force ‘the N.A.A.C.P. to 
disclose its membership lists and to keep it from aiding litigation; the state has 
appealed this ruling to the Supreme Court. 
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mission, observed: “A tremendously interesting decision. 
It would appear the courts are beginning to realize that the 
attitudes and habits. of a people cannot be changed by 
judicial decree.” State Sen. W. W. Rainach of Louisiana 
asserted that “This decision shows if Louisiana and other 
southern states really dig in and battle this thing, we can 
win. 


Judge Sterling Hutcheson’s order, Aug. 4, setting 1965 
as a tentative starting date for school integration in Prince 
Edward County, Virginia, was hailed by the state’s gover- 
nor, J. Lindsay Almond, Jr., as “the epitome of judicial 
statesmanship.” This delay before beginning integration 
was the longest allowed by any federal court that has set 
a timetable for local compliance with the Supreme Court’s 
1954 decision. 


Judge Hutcheson noted. that Solon, ancient Greek lawyer 
and wise man, considered ten years “‘an appropriate in- 
terval to allow for adjustments to far-reaching changes in 
the customs of the people.” He declared: “The Supreme 
Court has announced in an epochal opinion that the exer- 
cise of a right guaranteed by a court of the United States 
may be deferred until. necessary local adjustments in the 
publie interest may be effected.” * Obviously referring to 
Little Rock, Hutcheson wrote: “Judging from the experi- 
ence of other localities, it. may be observed that violence 
may be within the realm of probability if preciptate action 
is taken.” 





Court Supervision of School Integration 





THE SUPREME COURT on May 31, 1955, outlined the 
manner in which its historic anti-segregation decision of 
May 17, 1954, was to be carried out. It declared that all 
provisions of federal, state or local law requiring or per- 
mitting segregation in public schools must yield to “the 
fundamental principle that racial discrimination in public 
education is unconstitutional.” Because “full implementa- 
tion of these constitutional principles may require solution 


* Prince Edward County in southern Virginia has the largest Negro population of 
any section of the state; there are 1,481 white pupils and 1,716 Negro pupils in the 
county's public schools. A _ well-financed county group had been ready since 1955 to 
set up temporary private schools if immediate integration should be ordered. 
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of varied local school problems,’ enforcement was placed 
in the hands of federal district courts. They were directed 
to enter the decrees “necessary and proper to admit 
[pupils] to public schools on a racially non-discriminatory 
basis with all deliberate speed.” Primary responsibility 
for “good faith implementation” was assigned. to local 
school boards. 


Up to now, the Supreme Court has shown no sign. of 
backing down from the position it took in 1954. On the 
contrary, it has continued to chi» away at the old “separate 
but equal” concept in areas wiiere it was still recognized, 
like publie recreation and intcastate transportation. But 
the high tribunal has used none of the many school cases 
‘that have come to it on appeal to afford additional guid- 
ance to lower courts in handling desegregation cases. 
Robert B. McKay, New York University. law professor, 
wrote recently: 

By the choice of this suggestive phrase, “with all- deliberate 
speed,” the Court has made what appears to be a significant addi- 
tion to the tradition of flexibility in constitutional jurisprudence. 
“Deliberate speed,” as the measure of the reasonableness of com- 
pliance with a substantive requirement, seems a worthy companion 
to such other artfully indefinite phrases in the Constitution itself 
as “due process,” “equal protection of the laws,” and “commerce 

. among the several states.” ® 


The phrase “with all deliberate speed”. was not itself orig- 
inal. Justice Holmes had used it in a Supreme Court 
opinion in 1911 and ascribed it to “the language of the 
English chancery.” 


APPROVAL OF VARIETY OF PLANS FOR INTEGRATION 


Many integration plans have been approved as. submitted 
by school boards, whether on their own’ motion or as a re- 
sult of litigation brought on behalf. of Negro pupils seek- 
ing entry to white schools. In Clinton, Tenn., and in Hoxie 
and Little Rock, Ark., federal courts not only approved the 
plans, but also gave judicial support to the decisions of 
school boards when resistance occurred. N.A.A.C:P. attor- 
neys assailed the Little Rock plan as too gradual, but an 
appellate court affirmed. the district court’s view that the 
school -board’s plan constituted “‘good faith implementa- 
tion.”’ 10 


* Robert B. McKay, “With All Deliberate Speed: Legislative Reaction and Judicial 
Development 1956-57,"" Virginia Law Review, December 1957, p. 1206. 


” The Little: Rock plan called for gradual, selective integration, beginning: at the 
senior high level in 1957, followed two or three years jater in the junior High school, 
and finally, within eight years of the beginning, at the elementary level. 
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The Supreme Court.on June 9, 1958, gave renewed indi- 
eation of its preference for letting lower courts handle im- 
plementation in the light of local conditions, when it left 
standing the desegregation plan of Harford County, Mary- 
land, providing for a start on integration this year and full 
integration by 1963. Harford’s “stair-step’”’ plan calls for 
elimination. of segregation in elementary schools in two 
years and in high schools in five years for the county’s 
21,600 white and 1,400 Negro pupils. Negro pupils who 
wish to transfer to white high schools before 1963 are 
required to pass special aptitude tests. 


In refusing to consider the case, the Supreme Court re- 
jected a petition of review filed by N.A.A.C.P. attorney 
Thurgood Marshall. Marshall had argued that requiring 
Negro pupils, and not whites, to pass tests was “patently 
discriminatory.” He said that this case, together with 
others recently decided in border and southern states, called 
for clarification by the Supreme Court “of what it meant 
by ‘all deliberate speed.’” The high court has opportu- 
nity to give additional guidance on this point in dealing 
with the pending Little Rock case. 


Federal courts on occasion have approved desegregation 
plans only in part. The Nashville, Tenn., board of edu- 
cation conceded its obligation to desegregate shortly after 
the original decision was handed down; in November 1956 
it submitted its plan to the federal district court. The plan 
provided for desegregation of the first grade in September 
1957, and a committee of the board of education was di- 
rected “to recommend by Dec. 31, 1957, the time and num- 
ber of grades to be included in the next step to be taken in 
further abolishing compulsory segregation.” 


A federal district court ruled that the Nashville board 
had acted in good-faith and upheld the bulk of the plan, 
but directed the board to submit by Dec. 31, 1957, a com- 
plete plan and time schedule for desegregation in all other 
grades of the school system.'' The board of education com- 
plied, and on June-19, 1958, District Judge William E. Miller 
approved Nashville’s grade-a-year plan, starting with. the 
second grade in 1958 and running to completion with the 


12th grade in the autumn of 1968. Judge Miller said in 
his opinion: 


'A amall number of Negro first-graders entered formerly all-white achools in 
Nashville in September 1957, despite a brief outcropping of resistance and an ex- 
plosion that badly damaged one elementary school. 
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Decisions applying the desegregation doctrine in other cities or 
areas where different conditions obtain are of little value. Loeal 
conditions call for application of a local remedy. 

In approving the present plan no denial of... . constitutional 
rights .. . is involved. Such rights are distinetly recognized and 
the [ll-year span of the] plan contemplates their full enforcement 
and application in accordance with a time sehedule which, though 
protracted for the best interest of the school system as a whole, is 
nevertheless definite and unambiguous. Full desegregation is not 
denied. It is merely postponed. 


Miller’s insistence that local. conditions call for local 
remedy was given special point by the fact that another 
federal court had held that a grade-a-year plan submitted 
by the board of education of Hopkins County, Kentucky, 
fell short of action with “all deliberate speed.” 


ACTION IN THE ABSENCE OF VOLUNTARY COMPLIANCE 


Judicial reaction to failure of local school authorities to 
comply voluntarily with the Supreme Court decision has 
been varied in the extreme. In border states where com- 
munity opposition has been strong, but where the legis- 
latures have not tried to delay or prevent integration, suits 
by Negro pupils have often led to the fixing of a deadline 
and issuance of instructions to local school authorities to 
come forth with a plan during the intervening period. In 
the Deep South and some other areas the N.A.A.C.P., by 
deliberate decision or because of préoccupation with its 
own survival, has not usually sought deadlines... Where 
sought, judges have shown great reluctance to grant the 
request. 


The Aug. 4 decision of Judge Hutcheson, postponing 
commencement of integration in Prince Edward County, 
Virginia, until September 1965, marked the first time that 
a deadline had been set in an area comparable in tradi- 
tions and characteristics to the Deep South. Events lead- 
ing up to that verdict are worthy of note. 


Prince Edward County was one of five places directly 
involved in the original school segregation cases. Desegre- 
gation was accomplished promptly in three of the five local- 
ities—Topeka, Kan., Washington, D. C.; and Wilmington, 
Del.—but no steps in that direction had been taken ‘in Clar- 
endon County, South Carolina, or in Prince Edward until 


13 Hopkins County early in 1957 presented a.revised plan calling for completion of 
desegregation in four years instead of 12. The court fourid this schedule also toe 
deliberate and directed that all public schools in the county 


be opened to colored 
students by September 1957: 
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the N.A.A.C.P. decided late in 1956 to press the Virginia 
case. 

When Judge Hutcheson refused on Jan. 23, 1957, to fix 
a deadline, he explained that the vitality of constitutional 
principles.must not be allowed to yield “simply because of 
disagreement with them.” But he said also: 

The. passage of time with apparent inaction on the part of 
defendants of itself does not. necessarily show non-compliance . . . 
Action which might cause the mixing of schools at this time, 
resulting in closing them funder Virginia law], would be highly 
and permanently injurious to children of both races. Relations 
between the members of the two races in the county would be 


adversely affected and a ‘final solution of the vexing problems 
delayed as a consequence. 


The Cireuit Court of Appeals found itself unable to 
accept this view, and on Nov. 11, 1957, Hutcheson’s decision 
was reversed and remanded to his court “with direction to 
enter an order directing defendants to make a prompt and 
reasonable start toward complying with the Court’s order 
enjoining discrimination on the ground of race or color.” 
The appellate court argued that “A person may not be 
denied enforcement of rights to which he is entitled under 
the Constitution of the United States because of action 
taken or threatened: in defiance of such rights.” After the 
Supreme Court refused to intervene, March 3, 1958, Judge 
Hutcheson ordered rehearings in the Prince Edward case 
and eventually set the 1965 starting date. 


CouRT DECISIONS ON STATE PuPpIL PLACEMENT. LAWS 

Pupil placement laws have-been in the forefront of legis- 
lation enacted in southern states to prevent or limit de- 
segregation.” Only these laws, framed to set high stand- 
ards for any pupil seeking to transfer to or enroll in a 
potentially mixed school, have been substantially tested in 
the. courts.. More important, pupil placement (or school 
assignment) laws have been examined up to now only “on 
their face’ rather than in the light of actual application. 


Three such statutes (those of Alabama; North Carolina, 
and South Carolina) have been given initial constitutional 
sanction by federal courts. However, legislatures of the 
states in question have enacted other measures that might 
lead eventually to invalidation of the placement acts on the 
ground that they are part of a statutory complex whose 


"See “Legal. Processes in Race Relations,” E.R.R., 1957 Vol. Il, pp. 776-778. 
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plain intent is to circumvent compliance with federal law. 
The Alabama legislature has adopted a host of resolutions 
and laws whose effect must be to hamper integration. 
North Carolina has on its books a law permitting any local 
school board to suspend the operation of schools under its 
jurisdiction. . Another authorizes tuition grants for the 
education in private school of any child assigned to an in- 
tegrated public school against the wishes of its parents. 
The general appropriations act of South Carolina forbids 
use of public funds by schools not operated on a racially 
segregated basis and permits school trustees to lease or sell 
school property. 


District courts have bent over backward to assume “good- 
faith implementation” by each of the foregoing states, al- 
though small beginnings toward desegregation have been 
made only in North Carolina. The courts have been able 
to rule favorably on the narrow ground that none of the 
states has. enacted laws in which voluntary action of a 
community to desegregate its schools would be automatic- 
ally penalized. The Supreme Court declined to review lower 
court decisions affecting pupil placement laws of North 


Carolina and South Carolina; the decisions required Negro 
pupils to exhaust all state administrative remedies and to 
show that the state laws had been’ unconstitutionally 
applied. 


The Alabama case, decided by a three-judge federal dis- 
trict court on May 9, 1958, involved a suit filed by Negro 
pupils in Birmingham. The suit was clearly aimed at the 
state school placement law. The decision of the court 
quoted the Alabama law to the effect that the school board 
was required “to aet upon [applications for assignment or 
transfer: to a different school] within 30 days,” and con- 
ceded that “when it did not do so, the plaintiffs had ex- 
‘hausted their administrative remedies and were free to 
seek relief in the courts.” The district court took the view, 
however, that Negro pupils had not proven that they were 
refused entry “because.of their race or color.” 


As for various psychological and sociological barriers 
which the law erected against Negro admittance to white 
schools, the federal court said that “The Supreme Court 
of Alabama has the last say on the construction of the act.” 
The district court summed up by observing: “If... we 
could assume that the act was passed by the legislature 
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with an evil and unconstitutional intent, even that would 
not sutlice.” As long as it was “possible for the act to be 
applied so as to admit qualified Negro pupils to non-segre- 
gated schools,” the three judges were not ready to declare 
it unconstitutional on its face. 
















Circuit court decisions calling two pupil placement laws 
unconstitutional on their face have been denied review by 
the Supreme Court. . A Louisiana statute, since revised, 
was: held unconstitutional by the U.S. Court of Appeals be- 
cause it did not lay lown adequate standards and because 
another statute enacted at the same time required segre- 
gation in all public elementary and secondary high schools. 
The original Virginia pupil placement act was struck down 
by Pistriet Judge Walter FE. Hoffman, in an opinion rein- 
forced by the Fourth. Circuit Court and refused review by 
the Supreme Court, on the ground that any school district 
that prepared for desegregation would automatically be 
penalized under other Virginia resistance, laws.'4 





Elements of Basic Struggle in Virginia 





THE OLD DOMINION is a fitting place, many people 
think, for a legal showdown between forces battling hardest 
for and against maintenance of racially separate schools. 
The N.A.A.C.P. has a larger membership in Virginia than 
in any other southern state; more than a dozen attorneys, 
highly experienced in race litigation, are members of the 
state N.A.A.C.P: legal staff and available to press claims 
of Negro pupils for entry into white schools. Legal talent 
to fight off school integration is no less abundant. 













Virginia is considered by many to be the historic leader 
of southern thought and action. Commenting on the state’s 
response to the desegregation order of the Supreme Court, 
one observer wrote: “Virginia has been the ideological 
spearhead of massive resistance. Sen. Harry F. Byrd was 
one. of the earliest users, if not the inventor of the ex- 























“ Hoffman 





distinguished the Virginia legislation from that 





of South Carolina, 
previously upheld, by noting that the- South Carolina act provided for stoppage of 
state funds to -a desegregated district only in the event of transfer by court order, 
whereas the Virginian law stopped appropriations “irrespective of whether any child 
was assigned to another achool pursuant to an adminiatrative remedy or a court 
order” Cemphasis Hoffman's) “In so doing,” the judge said, “Virginia has exhausted 
administrative remedies prior to the commencement thercof.” 
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pression. He was the chief instigator of the ‘Southern 
Manifesto.” Virginia gave ‘interposition’ to the South . 

It has gone as far as any other state in official and leyis- 
lative defiance .. . [and]: enjoys unique prestige i 


in 
the Deep South.” 


OLD DOMINION’s PoLicy oF “MASSIVE RESISTANCE” 
The fundamental “massive resistance” laws were enacted 


by the General Assembly at Richmond in 1956. Foremost 


in the arsenal, and the law that opens the way to use the 
other legal weapons, is the school closing act. Gov. J. Lind- 
say Almond, Jr., emphasized at a news conference, Aug. 


14, that, if necessary, the school closing law was “going to 
be applied and enforced.” It reads in part: 


The Commonwealth of Virginia assumes direet: responsibility for 
the control of any school ... to which children of both 
assigned by any school authorities acting 
compulsion of court order. 


races are 
voluntarily or under 
The making of such assignment, and 
the enrollment of such child or children, shall automatically divest 


the school authorities ... of all further authority, power, and 


control over such public school . . .; and such school is closed and 
is removed from the publie school system; and such authority, 
power, and control over such school . .. shall be 


exercised 
by the governor. 


Once closed, a school may be reopened by the governor 
if he finds that integration would not disturb the peace of 
the community or run contrary “to the wishes of any child 
enrolled therein, or of his or her parent or parents.” 
Barring this unlikely possibility, the governor must try to 
“reorganize the school” on a segregated basis, and “assign 
pupils and teachers in the closed school to some other school 
or schools or other facilities.” If this cannot be done, the 
governor and the school board affected may take steps “to 
provide education or tuition grants for the children.” 


The governor may return a school closed because of .in- 
tegration to the local authorities if they have certified that 
the school cannot be reopened .on a segregated basis and 
if he is convinced that this is the case. In such circum- 
stances, a provision. in the latest appropriations act. would 
apply: “No public elementary or secondary schools in 
which white and colored children are mixed and taught 
shall be entitled to receive ... funds from the state treas- 
ury for their operation.” 


Benjamin Muse, column on “Virginia Affairs,” Washington VPoat, March 
1958. The Richmond Newa Leader said editorially on July 30: “It 
be defeated, and in the end we may be defeated. 
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a0, 
in no disgrace to 
The disgrace lea in failing to resist.” 































































































































































Editorial Research Reports 


Experts on both sides agree that the legal situation in 
Virginia is immensely: complicated. Different court orders 
apply to Arlington County, Charlottesville, and Norfolk, 
but each of these jurisdictions has been told, in decrees 
sustained by the Supreme Court, to begin desegregation 
without further delay.'® All three are among the sections 
of Virginia least opposed to integration. Arlington, just 
across the Potomac River from Washington, D. C., is es- 
sentially a suburb of the nation’s capital. Charlottesville is 
the seat of the University of Virginia. The Norfolk area 
is highly industrialized. School authorities in the three 
localities have been discouraged from preparing timetables 
for integration by the massive resistance policy of the state 
and by fear of losing local prerogatives. When Arlington’s 
elected school board announced plans two vears ago for 
gradual desegregation, the General Assembly made the 
board appointive. 


LEGAL Moves BEHIND ARLINGTON’S INTEGRATION STRUGGLE 

Observers agree that desegregation is most likely to be 
effected this autumn in Arlington. This is because court 
action there has reached a more advanced stage than else- 
where in Virginia. The legal give-and-take leading up to 
the present situation in Arlington is of special interest 
because it provides a first inkling of patterns that may 
emerge in other parts of the South. 


Judge Albert V. Bryan, presiding judge of the federal 
district court for the Eastern District of Virginia, issued 
an injunction July 31, 1956, restraining the Arlington 
County school board from “refusing on account of race or 
color to admit to... any school... any child otherwise 
qualified for admission.” Appealed to the Fourth Circuit 
Court, the injunction was upheld on Dec. 31, 1956. The 
circuit court noted that-Arlington authorities “had taken 
no steps toward removing the requirement of segregation 
in the schools,” and that this was “clear manifestation of 
an attitude of intransigence, which justified the issuance 
of the injunction.” 

In September 1957, when integration was to take effect 
under Judge Bryan’s order, the Arlington school board 
refused to admit seven Negro children to four white schools 








% Actually, a fourth Virginia locality is under final court order to integrate—New- 
port News, a city across Hampton Roads from Norfolk. However, in July 1958 
Newport News consolidated with Warwick to form a new city, still to be called 
Newport News. Warwick had not been under order to integrate schools, and legal 
technicalities are expected. to delay integration in the consolidated city. 
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on the ground that they had failed to apply to the State 
Pupil Placement Board. On motion for further relief, Judge 
3ryan ordered enrollment of these children at designated 
schools, but, because constitutionality of the placement law 
was still in doubt, he stayed his decree pending appeal, 
thus ending chances of school desegregation at the begin- 
ning of the 1957-58 school year. The Fourth Circuit Court 
affirmed Bryan’s action, Feb. 12, 1958. The school board, 
April 2, asked the Supreme Court to review the decision, 
and on May 19, 1958, the high court indicated acceptance 
of lower court rulings by refusing to consider the case. 


ORGANIZATION OF PRO AND CON CITIZEN GROUPS 

Because the Supreme Court’s action was generally inter- 
preted to mean that there would be no more delays, Arl- 
ington’s 170,000 residents began. staking out positions for 
the expected showdown. The county has 1,500 Negro and 
23,000 white students. The veneral belief is that some 
Negro children will be enrolled in white schools this au- 
tumn, although the legal situation has been further com- 
plicated and the number of schools threatened with closure 
considerably enlarged by application of 26 more. Negro 
pupils to enter white schools, bringing the total to $1.'" 


The county’s leading segregationist is Jack Rathbone, 
executive secretary of the Arlington chapter of the Defend- 
ers of State Sovereignty and Individual Liberties. He has 
been seeking to establish'a trial-run private school in prep- 
aration for possible closing of public schools in September. 
Various other segregationist groups are active. The -chief 
of numerous opposing groups of residents determined 
to keep the schools open was formally organized on June 11 
as the Committee to Preserve the Public Schools. This 
3,000-member committee is “concerned neithér with per- 
petuating segregation in schools nor hastening inteyration,”’ 
but its activities clearly place it in favor of integrated 
classrooms if the alternative is school closing. 


POSITION OF SCHOOL BOARD AND NEGRO STUDENTS 


The Arlington school board has taken the-position that 
its hands are tied because authority to assign pupils to 
schools now rests with the State Pupil. Placement Board. 
The placement law; as amended this year, has not been 


17 Of the original seven Negro pupils assigned by name to designated white achoo! 
by Judge Bryan, one has graduated from high sehool and another has decided to 
attend a school in the District of Columbia. 
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challenged in the courts, and the local board reasons that 
it must be presumed to be valid. The board has sent all 
school assignment applications to the state capital and in 
other ways has cooperated with Richmond, but a majority 
of the members have indicated that they will go along with 
the state only to a point short of being held in contempt 
for refusal to obey Judge Bryan’s orders to admit Negro 
pupils. The state board on Aug. 25 turned down all appli- 
cations filed by Arlington Negroes. 


The five Negro children among the “original seven” named 


by Judge Bryan refused to fill out state placement forms 
and instead sent letters, dated July 28, to the school board 
indicating that their intention to attend white schools this 
autumn had not changed. Refusal stemmed from the spe- 
cific injunction issued by Judge Bryan Sept. 14, 1957: 


Submission to that [pupil placement] act amounts almost to 
assent to a racially segregated school. But even if the [placement] 
form be signed “under protest,” the petitioner would not have an 
unfettered and free tribunal to aet on his request. The board 
still deliberates, an a racial question, under threat of loss of state 
money to the appliecant’s school if children of different races are 
taught there: 

Attorneys for the Negro children, including the 26 who 
have applied this year, emphasized in a letter to the school 
board: “We do and shall hold the Arlington County School 
Board directly responsible for the ultimate action upon the 
applications” for enrollment. When Judge Bryan’s court 
reconvenes on Sept. 3, the day before school opens, he 
probably will act .on-a request to order admittance of 
the 26 children who have applied this year. A contest over 
validity of the revised state pupil placement act would 
then be in order, and the judge might stay a decree ordering 
admittance of this year’s applicants to schools of their 
choice. The Arlington school board itself decided on Aug. 
26 to ask Judge Bryan for guidance on the action it should 
take in all 31 cases. 

PLACEMENT PLANS IN CHARLOTTESVILLE AND NORFOLK 

The legal situations in Charlottesville and Norfolk have 
developed’ with. considerable similarity, but in a manner 
different from that in Arlington. _ The general decree order- 
ing desegregation in Arlington was upheld by the Supreme 
Court. before the last school year opened; this will be the 


first school opening since general decrees were upheld for 
Charlottesville and Norfolk. 
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Judge Paul called attorneys for the N.A.A.C.P. and the 
Charlottesville school board together on May 12 and told 
them that contempt proceedings would result from disobe- 
dience to his July 1956 order to begin desegregation in Sep- 
tember. The school board responded to this warning by 
drawing up its own version of a pupil placement plan, aimed 
“to keep as many schools open as possible.” The 36 Char- 
lottesville Negro pupils who have applied for transfer to 
white schools refused, on advice of counsel, to appear for 
tests called for under the board plan, but Judge Paul ruled, 
Aug. 11, that they must submit to the tests before the 
tests could be attacked as discriminatory.. “I can’t assume 
the board is not acting in good faith,” he said, “although 
from the history of this case there seems to be a serious 
doubt.” He added that if it proved necessary, he would 
“supplant the duties of the school board and act on these 
applications.” Charlottesville was informed, in effect, that 
Negroes must be entered in white schools this autumn if 
they are qualified. 


Judge Hoffman reaffirmed, June 7, that his 16-month-old 
desegregation order against the Norfolk school board was 
in ful! effect and that desegregation must begin in Septem- 
ber. Under a plan for. processing applications, set up by 
the school board in July, the board on Aug. 18 rejected 
all of the 151 applications of Negro pupils seeking admission 
to white schools. The applications of 63 who boycotted 
the testing program were summarily rejected. Of the 88 
who took the written tests and were interviewed, 60 were 
found “clearly unsuitable” for assignment to white schools 
because they did not meet minimum scholastic require- 
ments. Four were turned down because they would “receive 
no educational benefit.” The remaining 24 were denied 
transfers because they had applied for enrollment in white 
schools in an area of racial unrest and, therefore, “it 
would not be in their best interest.” 


Judge Hoffman had told school board attorneys that he 
was prepared to consider each rejected application on its 
merits and would make assignments himself—“from now 
until Labor Day if necessary.” Later, however, he moved 
to force the school board to backtrack and assign qualified 
Negro students to white schools or face contempt of his 
court. He did so by informing the board, Aug. 25, which 
of the reasons it had cited for rejecting applications were 
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valid and which were not valid,'* and by ordering the 
board to reconsider and report back in four days. If a 
reversal is not then forthcoming in the cases of the 15 
Negro applicants rejected for reasons unacceptable to Judge 
Hoffman, members of the school board will risk contempt 
citations. The judge changed his mind about making school 
assignments himself because, he said on Aug. 25, “To com- 
mence such a practice would establish a precedent which 
may result in school boards, particularly in the South, 
denying all applications, thus requiring district courts to 
act.” 


ATTITUDE OF GOVERNOR ON IMPENDING SHOWDOWN 


In face of the approaching showdown, Gov. Almond of 
Virginia has given no ground in his opposition to integra- 
tion of the state’s public schools. He said on June 3 that 
he was “‘more convinced than ever” that his mandate from 
the people of Virginia to “preserve the public school system 
from destruction” could not be fulfilled by “mixing the 
races in the schools.” When asked during the summer 
what communities caught between federal integration or- 
ders and threatened school closing by the state could do, 


Almond recalled the availability of tuition grants for private 
segregated education. He foresaw no difficulty in working 
out “uniform practices with as little inconvenience as -pos- 
sible” for distributing periodic payments to parents of 
students whose schools had been closed. 


Gov. Almond reiterated, at a news conference Aug. 21, 
his conviction that “mixing of the races in the public 
schools would destroy the processes of education.” He de- 
clared that “Theré will be no enforced integration in Vir- 
ginia.” If federal troops were sent into the state, the 
governor added, they would “patrol empty schoolhouses.” 
Virtually everyone enlisted on either side of the controversy 
hopes that it can be settled without resort to violence or 
use of troops. In that happy event the example of Vir- 
ginia—a state strongly devoted to law and order as well as 
to states’ rights—might help to ameliorate the embittered 
atmosphere at Little Rock and point the way toward tackling 
the still more difficult task of gaining compliance with 
the Supreme Court’s school decision in the Deep South. 


*“ Reasons ruled valid’ were (1) refusal to take tests, (2) academic deficiency 
disclosed by tests, (3) closer proximity of Negro than white school, and (4) cer- 
tainty that new school closer to home of Negro applicant will be available within 
one year. Reasons ruled invalid were (1) existence of racial tension and -(2) 
probable “isolation” of Negro child in-a white school. 
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